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1 History: Software I patenting
Originally, patents were means for unprivileged inventors to prote t themselves
against unauthorized heap mass produ tion of their inventions that involved
a lot of resear h eort. However, the market environment has hanged quite a
lot sin e the 19th entury. The amount of work that is put into some patented
inventions these days is not very mu h in average; most of the work is being spent
on the implementation eorts. This is espe ially true for software, where the only
work that really matters is the implementation, whi h is already prote ted by
opyright. Patents always extend to a on eptual level. But what is a tually
prote ted by software patents is of minor interest for software development, so
this parti ular means of prote tion misses the point.
To the largest extent the s ope of patentability has been widened by the US
Supreme Court in the eighties to in lude everything made under the sun by
man1 , while it was limited to genuine inventions before. This had no ee t on
Europe, espe ially sin e the European Patent Convention Art. 522 from 1973
also rules out patentability of programs for omputers3 and other subje t
matters. Later in the 90ths these rules were blurred by TBA reinterpretation4 .
Sin e then the legal situation of software patents be ame un ertain in the
European Union. The EPC rules them out, however, the European Patent Of e (EPO) has already granted at least 30'000 ones based on ase law, whose
enfor ability is questionable at the member states level.
The F oundation for a Free Information Infrastru ture5 has turned down any
attempt to odify software patenting up to this point. They are urrently expe ting a third attempt to water down EPC restri tions, and there is unfortunately
no doubt whatsoever that more will follow.
1 mp. E . 1,3 or E . 2
2 Art. 52 EPC, http://swpat.i.org/analysis/ep 52/index.en.html
3 Lenz Analysis, http://swpat.i.org/analysis/ep 52/exeg/index.en.html
4 http://www.european-patent-o e.org/legal/gui_lines/e/ _iv_2_3_6.htm
5 http://www.i.org
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An option for jeopardising patent law is trade agreements. In 1994, the USA
su essfully overturned the World Intelle tual Property Organization whi h was
handling patent law before by shifting the forum to GATT and the new World
Trade Organization6. The Uruguay Round Marrakesh Agreement for establishing this organization also in ludes the agreement on Trade-Related Aspe ts of
Intelle tual Property Rights7 , whi h has been used as an advo a y instrument
to extend the s ope of patent law on a worldwide s ale while the a tual treaty
merely odies the status quo. The USA ontinue to push for a wider s ope of
patentability using Trade Agreements.

2 Enfor ement Risks
Early in 2004, the European legislator a knowledged the Intelle tual Property
Rights Enfor ement Dire tive whi h was about new enfor ement measures on
Intelle tual Property rights in the lights of produ t pira y  patent enfor ement
was to our surprise in luded, despite severe industry resistan e. However, riminal san tions were expli itly left out, whi h is why a se ond regulatory a t
(IPRED28 ) was proposed by the middle of this year. The proposal itself was in
an in redibly bad state and even ontained legally questionable formulae.
In September 2005, the European Court of Justi e (ECJ) de lared a number
of EU regulations related to Criminal law invalid9 , and the Commission also
announ ed pro edural hanges to IPRED2. So the Commission is urrently in
the pro ess of redrafting the IPRED2 and other instruments of the new IPR
matrix 10.

3 Reforming the EU patent system
3.1

The Community Patent

The main problem the urrent proposal for a Community Patent11 is trying to
solve is that basi ally a patent appli ation at the EPO is equal to going from
patent o e to patent o e and applying for a patent in ea h member state. So
the idea is to establish a entral EU patent system that an grant valid patents
for the whole EU market.
6 Bhagwati

wrote IPP is not a 'trade' issue; and the WTO ought to be about lowering
trade barriers and ta kling market a ess problems that will often go beyond border measures
to 'internal' regulations: a thorny issue. http://www. olumbia.edu/jb38/FT Submission on

IP & Medi ines 091502.pdf
7 TRIPs, http://swpat.i.org/analysis/trips/index.en.html
8 IP rights enfor ement dire tive part 2, http://wiki.i.org/Ipred2En
9 ECJ derails IPRED2, http://wiki.i.org/Com051123En
10 see e.g http://p2pnet.net/story/7088
11 Community Patent, http://wiki.i.org/ComPatEn
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A request for a reform in the EU patent system extents to the way patents
are granted and the governan e of the system. Currently, the European Patent
O e (EPO) is granting a lot of undesirable patents on various subje ts. In
that respe t, the urrent EPO friendly proposal for a Community Patent is
unsatisfa tory, sin e the EPO has proven itself unwilling in the past to deal
with these issues. The Commission will have to arm these EPO interests. A
Community patent will extent the powers of the European Court of Justi e
regarding patent law and in rease EU-level ontrol.
Further the proposed regulation redu es transa tion osts, but ne essary
safeguards against undesirable patents are not provided, plus it introdu es a
period of retroa tive liability of 10 years, whi h is yet unseen. The Community
Patent pro ess is urrently stalled for the unresolved language poli y requirements.
3.2

The EPO reform

Currently, the European Patent O e (EPO) is not under ontrol of the European Union, but an independend international body of several EU-member and

non-member states. It is also in fa t an unique institution la king basi standards regarding division of powers and he ks & balan es  basi requirements
of demo rati governan e.
The problem would be less drasti if the EPO had not proven to be severely
biased in that respe t, ausing the maximal possible ost on the patenting and
hallenging party, for its own interest. So the aim12 must he to in rease the
demand of examination of patents before granting them, and handing judi ative
and exe utive to other EU bodies.

4 Perspe tive
4.1

Industrial Copyright as an alternative

The di hotomy of  opyright for literary reation, patents for te hni al invention has visibly broken down due to the appearan e and the debate about IP
rights applied to software. Re ent experien e shows that industrial opyright
often omes loser to the market requirements than patent law.
Patent law is slow: The examination and granting pro edures are bureaurati and take 3 years and more, invalidation or re-examination of patents also
takes a lot of time. Patent law is expensive: The users of the patent system fa e
high transa tion osts whi h are a sour e of in ome to the system.
12 EPO

reform, http://wiki.i.org/EPOreformEn
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Also, potential innovators be ome patent attorneys or examiners, whi h distra ts manpower. Patents as de fa to monopoly rights are asso iated with an
e onomi wellfare loss as they restri t the freedom of the market. Patent appli ants want broad laims and the patent system is designed for these. Broad
laims seriously distort a market.
The alternative here is a reform of the Intelle tual/Industrial Property system (I2P)13 . Future ex lusion rights should be fast, heap and narrow. The
patent system as we know it is unable to meet these requirements.
4.2

Promotion of a Free Information Infrastru ture

The future planning of FFII in ludes, amongst other things, of ourse future a tivities against software patent legislation. Up to this point, we have su essfully
abolished every attempt to establish a software patent infrastru ture. However,
we still have not su essfully removed the threat of ase law. To our knowledge,
the only way to a hieve this is to get a rearmation for Arti le 52.2 EPC in an
EU dire tive. We have an e onomi majority on our side to a hieve this goal.
Hartmut Pil h presented a set of ten ore lari ations14 as a guide for future
regulations on this matter.
FFII is not only involved in software patenting regulation. There are other
priorities ne essary for the promotion and development of a true Free Information Infrastru ture based on open standards and fair market ompetition.

5 Software patent timeline

Paris Convention for the Prote tion of Industrial Property.
1958 Ma hlup, F.: An E onomi Review of the Patent System for US-Congress15
1973 The European Patent Convention ex ludes software from patentability.
1883

1981 US Supreme Court: Diamond vs. Diehr
1986 The European Patent O e (EPO) starts granting patents on omputer
programs disguised as mostly pointless real-world pro esses.
1994 TRIPs and forum shifting from WIPO to World Trade Organisation.
1998 The European Patent Organisation (EPO) starts to a ept laims on omputer program produ ts o ially.
13 I2P, http://wiki.i.org/IndpropEn
14 http://swpat.i.org/papers/europarl0309/amends05/juri0504/
15 http://www.mises.org/etexts/patentsystem.pdf

4

ore.en.pdf

2000 The EPO attempted to delete all the ex lusions listed under Art 52 of
the European Patent Convention. Due to publi resistan e whi h they
apparently did not anti ipate, this eort failed.
2002 The EU ommission proposes a dire tive whi h odies the urrent EPO
software patent pra ti e.

Sep 2003 In its 1st Reading the European Parliament (EP) rearms the non-patentability
of software.

May 2004 The EU Coun il of Ministers politi ally agrees on a ommon position that
dis ards the amendments made by the European Parliament.

De 2004 The oun il president adds the software patent dire tive to the agenda of
the Comittee of Agri ulture and Fisheries. The Polish minister of S ien e
and Information Te hnology, Wlodzimierz Mar inski, su essfully requests
to withdraw the item from the agenda.
Jan 2005 Software patents appear on the agenda of the Comittee of Agri ulture and
Fisheries in the Coun il again, and again it is Poland that su essfully requests a withdrawal. However, the Coun il refuses to restart nego iations.

Feb 2005 After heavy negotiations as well as ignoring and reinterpreting opinions
of some ountries while other ountries de ided in rebellion against their
national parliaments, the oun il formally onrms the ommon position.
Jul 2005 The EP reje ts the dire tive on the patentability of omputer-implemented
inventions 648:14.

6 IPR Enfor ement timeline
1886 The Berne Convention regulates authors rights, whi h also over omputer
programs up to today. The United International Bureau for the Prote tion
of Intelle tual Property (BIRPI, prede essor of the WIPO) is founded.
1994 TRIPs: Arti le 61 sets minimum riminal enfor ement requirements

Apr 2004 EU rapidly approves the Intelle tual Property Rights Enfor ement Dire tive (IPRED1) with the aveat that there shall be no riminal san tions.

O t 2005 The Commission put forward a se ond part of the Intelle tual Property
Rights Enfor ement Dire tive part 2 (IPRED2) whi h ontains riminal
measures and san tions for violating intelle tual property rights.

Nov 2005 The Commission publishes a do ument laiming that the formal pro edure
underlying the IPRED2 proposal has to be hanged to Art 95 TEC.
5

